ATTORNEYS AT LAWY

Wade v. Allstate:

Plaintift May Seek

UM Coverage With-

out Exhaustiriﬁr All
ty

Possible Liab
Benefits

By: Shannon L. Schlottmann

A recent opinion from the Court of Appeals of Georgia has
changed how insurers must evaluate uninsured/underin-
sured motorist (“UM”) claims that involve multiple tortfea-
sors or defendants. In Wade v. Allstate Fire & Cas. Co., 751
S.E.2d 153 (2013), the Georgia Court of Appeals held that
under Georgia’s UM statute and apportionment statutes,
a plaintiff may seek UM coverage without exhausting all
possible available liability coverage. In Wade, the plaintiff
was injured in a multi-vehicle accident and filed a lawsuit
against the three other drivers involved — Bergh, Froman,
and Bruce. Included as defendants were Froman’s employ-
er, under the doctrine of respondeat superior, and Bruce’s
mother, under the family purpose doctrine. Plaintiff also
served Allstate as his UM carrier, which had $25,000/50,000
in “added-on” coverage.

Plaintiff reached a partial settlement with Bruce and his
mother for their liability policy limits, and executed a limit-
ed liability release. With regard to his claims against Bergh,
Froman, and Froman’s employer, Plaintiff settled for a to-
tal sum of $30,000 (an amount less than the full amount
of their respective liability policies), executed a general
release, and dismissed them from the lawsuit with preju-
dice. Allstate moved for summary judgment, arguing that
Plaintiff was not entitled to UM benefits because he had
not exhausted the liability limits of the insurance coverage
for all of the defendants. The trial court granted the motion,
but the Court of Appeals reversed.

The Court of Appeals found that Plaintiff’s failure to exhaust
the total liability policy coverage of the three dismissed de-
fendants, Bergh, Froman, and Froman’s employer, and his
general release of claims against them precluded him from

being able to pursue UM benefits for any uncovered losses
for which these three defendants were deemed responsible.
The Court found that while Plaintiff could not claim UM
benefits with respect to the three dismissed defendants
he settled with for less than the limits of their policies, he
might still have a claim with respect to the Bruce Defen-
dants (with which Plaintiff settled for the full limits of their
policy). If the trial court later determined their share of the
damages exceeds those limits, then Allstate would still be
on the hook for uninsured motorist benefits.

The Court of Appeals held that, under the terms of the
Allstate policy, Allstate did not have to pay until all “ap-
plicable” liability limits had been exhausted, but that the
applicable limits could not be determined until there was
an apportionment of damages under O.C.G.A. § 51-12-33.
“Since a tortfeasor is not responsible to pay for the damages
caused by another, it stands to reason that an individual
tortfeasor’s liability insurance is not ‘applicable’ to pay for
any other tortfeasor’s damages.” Id. at 156. Each tortfea-
sor’s coverage must be evaluated in conjunction with his ap-
portionment of fault.

The two defendants who had reached a partial settlement,
the Bruce defendants, were still in the case pursuant to the
limited release so that Plaintiff could pursue UM coverage.
If the Bruce defendants’ share of Plaintiff's damages ex-
ceeded the limits of their liability coverage, then they would
be underinsured, and Plaintiff could recover the excess
amount from Allstate.

The Court remanded the case for a determination of the
plaintiff’s damages and an apportionment of fault.

What Does Wade v. Allstate Mean for Insurers?

In any personal injury claim or case where there is more
than one tortfeasor or defendant, the trial court must (1) de-
termine the total amount of damages owed to a successful
plaintiff; and (2) “apportion” the damages among each tort-
feasor or defendant. Thus, an insurer evaluating a claim
will have to effectively assess a share of the blame for the
accident to each tortfeasor. Only then can the insurer de-
termine whether and to what extent there is UM coverage.
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Example: Driver A is driving and is hit head on by Driver B.
Driver C is driving directly behind Driver A and rear ends
him immediately after Driver B hits Driver A’s vehicle.

Driver A has a $250,000/500,000 add-on UM policy.

Driver B has $1,000,000 single limits of liability in-
surance.

Driver C has $100,000/300,000 in liability insurance.

Assume that there will be a likely verdict of $1,000,000 in
total damages if the case goes to trial.

As it turns out, Driver B is a friend of Driver A. Driver A
settles with Driver B’s liability carrier for $5,000 and exe-
cutes a general liability release. Driver A settles with Driver
C’s liability carrier for the limits of $100,000 and executes a
limited liability release. Driver A now seeks the full limits of
his UM policy.

Under Wade, Driver A’s UM carrier cannot deny coverage
based on the fact that Driver A did not exhaust Driver B’s
liability coverage. Rather, the UM carrier must determine
whether UM is available as to Driver C —i.e., it must de-
termine if Driver C is underinsured and, if so, to what ex-
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tent. The UM carrier should evaluate the claim by looking
at Driver C’s potential liability at trial. For instance, if a jury
could later find that (1) special damages total $1,000,000;
and (2) Driver C is 40% liable, then the portion of the verdict
attributable to Driver C would be $400,000. If the policy was
the same as in Wade, the UM should pay its $250K limits.

For more information, contact Shannon Schlottmann at
shannon.schlottman@swiftcurrie.com or 404.888.6174. M
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There may be a choice after all. Georgia’s Valued Policy Law pro-
vides that when a home is wholly destroyed by fire, the amount




of insurance listed in the insurance policy shall conclusively estab-
lish the value of the relative structure or building. See Marchman v.
Grange Mutual Insurance Co., 232 Ga. App. 481, 483 (1998); see
also O.C.G.A. § 33-32-5. The purpose of the Valued Policy Act is to
protect the homeowner from the overwhelming burden of establishing
the market value for property after it has been completely destroyed
by fire. Marchman, 232 Ga. App. at 482.

Several conditions must be met prior to the statute being
applicable. The conditions include the following:

1. The insured must be a natural person and not
some other type of legal entity;

The insured property must be a one or two fam-
ily residential building or structure;

The home must be wholly destroyed by fire;
The insured must not have engaged in fraud;

The loss must occur more than 30 days after the
original effective date of the policy;

The policy cannot be a builders’ risk policy;

The insured property must not be insured under
a blanket form coverage insuring multiple proper-
ties; and

There must not be multiple undisclosed policies
on the same property.

See 0.C.G.A.§ 33-32-5.

When the above listed conditions are met, the statute pro-
vides that the limits of insurance stated in the policy shall
be conclusively deemed the value of the destroyed property.
Marchman, 232 Ga. App. at 482. The amount payable is sub-
ject to any depreciation “occurring between the date of the
policy or its renewal and the loss.” O.C.G.A. § 33-32-5. This
provision drastically limits an insurance company’s ability to
independently determine an equitable value for the destroyed
structure.

Importantly, in Love v. Safeco Insurance Co. of Indiana, the
United States District Court for the Middle District of Geor-
gia analyzed the interplay between the Valued Policy Act
and a provision in the insurance policy allowing the insur-
er to repair or replace the damaged structure. 3:12-CV-87
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CAR, 2013 WL 5442208 (M.D. Ga., Sept 27, 2013). The right
of an insurer to repair or replace the structure may offer an
alternative to paying the policy limits for dwelling coverage
when the Valued Policy Act is triggered for a loss.

In Love, the insureds’ home was destroyed during a fire. Id. at
*2. The insureds then asserted that they were entitled to re-
cover $267,100, which was the stated value of the home listed
in the policy, and the policy limits. Id. at *9. In opposition, the
insurance company argued that it was entitled to rebuild the
property at its own cost. Id. at *8.

Notably, the insureds also made misrepresentations in their
insurance application. Id. at *4. Specifically, the insureds
misrepresented the existance of several prior losses and
failed to disclose that their previous policy had been can-
celled. Id. at *4.

Ultimately, the Court reasoned that an insurer does not
have “an absolute right” to choose to repair or replace dam-
aged property. Id. at *9. Instead, the right could only be
exercised if it is reserved in the policy, as noted in O.C.G.A.
§ 33-32-3, and if the insurer completed all necessary condi-
tions precedent to exercise the right. Id. In Love, the in-
sureds’ policy required that Safeco give notice that they
were electing to repair or replace the damaged property
within 30 days of receiving the insureds’ sworn proof of
loss. Id. At the time of litigation, Safeco had yet to provide
the insureds with a proof of loss form or to request the in-
sureds submit a proof of loss. Id. Based on this failure, the
Court determined that the insurer waived the right to re-
pair or replace the property. Id. Therefore, the insurer did
not have the right to exercise the repair or replace option
under the policy. The court also held that Safeco waived
the right to deny coverage based on the misrepresentations
in the application because it elected to continue the policy
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for approximately one month after learning of the material
misrepresentations. Id. at *7.

Based on the Court’s analysis in Love, insurance companies
may have the right to elect to repair or replace the damaged
property. However, this right is not absolute. Notably, the
right must be set forth in the insurance policy and the insur-
er must have acted in accordance with conditions precedent
to exercise the right.

What Does Love v. Safeco Mean for Insurers?

In Love, the Court suggested that an insurer may have an-
other choice when faced with a total loss where the Val-
ued Policy Act is triggered. Although the Court ultimately
ruled against the insurer, it did so because the insurer
waived its right to repair or replace. Id. If, however, the in-
surer reserved this right, the insurer may be able to repair
or replace the building even when it is a total loss. This
may permit the insurer to choose the lesser of two evils. For
example, if a home can be repaired or replaced at a rate far
less than that of the value listed in the policy, then exercis-
ing the right to repair or replace the property, if the policy
allows, may be economically advantageous. On the other
hand, there may be situations where having to repair/re-
place the home may be drastically more expensive and/or
difficult. In that situation, it would be more advantageous
for the insurer to pay the limits of dwelling coverage under
the policy. Each situation requires a detailed review of the
options and costs associated.

While each claim is unique, it seems worthwhile to explore
this option whenever possible. It is always good to have a
choice!

For more information on this topic, contact Marcus Dean at
marcus.dean@swiftcurrie.com or 404.888.6136. M
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